MA

MALTA RESOURCES AUTHORITY

Decision 02/ED of § June 2005
in virtue of Malta Resource Authority Act (Cap. 423
on the Complaint of Shell, as represented in Maltdy Attard Services Limited,
against Enemalta Corporation
with regard to providing of fuel and oil handling services

|I. Determination
Whereas

(a) Shell, as represented in Malta by Attard Servicesited (“ASL/Shell”) has
fled a complaint to the Malta Resources AuthoryMRA”) on 26™
September 2004 requesting MRA to issue a rulinghemmatters raised in the
complaint as stated in Section Il. of this Decision

(b) MRA has taken note of the complaint and has thdmugnvestigated the
matters raised in the complaint whereby the pavie® given the opportunity
to present and explain their respective positions.

Now, therefore, on the basis of the facts providednd for the reasons stated in
Section Il of this Decision, the Malta Resources Abhority hereby determines as
follows:

1. With regard to the first, second and third complainASL/Shell:

(a) as to whether the airport depot is Centralisddhstructure (‘CI') as
defined by Council Directive 96/67/EC of 15 Octoldi®96 on access
to the ground handling market at Community airp@iisr 96/67");

(b) so as to ensure appropriate access to same;

(c) so as to establish that the conditions placeduch access are fair,
transparent, objective, relevant and non-discritoirya and do not
hinder access or competition or frustrate the afriir. 96/67;

In terms of Articles 8 and 16 of Dir 96/67/EC, tAathority is of the opinion
that the determination and declaration of whethdéadlity is a centralised
infrastructure and/or what amounts to Cl are mattathin the competence of
the body managing the airport or public authorggponsible for the airport
and acting on the request of the managing bodiieatrport. Accordingly, as
the MRA is not such managing body or authoritysthenatters are outside the
competence of the MRA.

This notwithstanding, it appears that the issuewbkther the facilities in
guestion constitute Cl or not and, consequentlyetivr the access to these



facilities should be granted, is not disputed, sitite parties seem to have
reached aprima facie agreement that the access shall be granted and
proceeded, in the course of their negotiations, negotiate prices for
ASL/Shell’s access to the Enemalta’s facilities.

2. With regard to the fourth complaint as to the esthimg of appropriate
market and efficient industry practices allowing fiair competition, the
Authority has been made aware that following arpéasion and audit on
Enemalta’s operations as commissioned by ASL/Shefiumber of potential
inefficiencies were brought to the attention of fadéta and we understand
that the principal elements thereof were addredsedEnemalta in their
preparation of revised cost calculations so agsmburden ASL/Shell with the
costs thereof.

While this Authority does not condone blatant ir@éincies being adsorbed in
cost-based prices, it accepts that a restructuexeycise necessitates time.
Accordingly, the MRA hereby instructs Enemalta tport back to this
Authority at regular intervals as to the progressuch agreed restructuring.

3. With reference to the fifth complaint as to whetligremalta’s price for the
services requested by ASL/Shell is either not @akvor non-transparent or
non-objective or discriminatory, this Authority demines that
notwithstanding that Enemalta’s price is basedtsrcirrent operating costs
and not on open market considerations, the pricmegghod employed by
Enemalta is not in violation of the provisions ofiréxtive 96/67/EC.
Moreover, with regard to wheth&nemalta’s prices for the services requested
amount to an entry barrier for newcomers to theoseand as such are an
abuse of Enemalta’s monopolistic position, thishuity, while it notes that it
is not competent to rule of matters falling undee Competition Act proper,
determines that provided Enemalta’s price seeksotopensate for current
incurred costs well as for reasonable profit, addisfor the effect of
significant potential operational inefficienciesragted in 2 above, Enemalta’s
pricing method does not constitute unfair compmtitiand is not per se
tantamount to an entry barrier.

4. With reference to ASL/Shell’s sixth and final coraipit, this Authority, on the
basis of the above and without prejudice to aleotlegal means available to
the parties, directs the parties to negotiate iodgi@ith to arrive at mutually
agreeable fair, costs-based charge for the seruicgaestion within and not
later than 4 weeks from the date of this Decisfanling which to give this
Authority or other mutually acceptable competentitgna mandate to
establish such charge.

1. Considerations

1. FACTS OF THE CASE



1.1.

1.2.

1.3.

1.4.

1.5.

Following a call for tender by Tender Advert No.AM06/04 for Providing Fuel
and Oil Handling Services (Airside) in March 2004 the Malta International
Airport, Shell, in association with Attard Servicetd as their Malta agents,
(“ASL/Shell”) became the second licensed operator dviation fuels at the
airport as of June 2004 and were requested to ia¢gatirectly with Enemalta
for use of the centralised infrastructure.

At a meeting held on the Teptember 2004 at the MRA offices Mr Kenneth
Attard and Dr Simon Busuttil for ASL/Shell informethe MRA that
negotiations with Enemalta on the availability ars of the common fuelling
infrastructure from the port to delivery at thepairt, as well as the price
structure and consequent price of such, were oggoin

In view of the lack of agreement between the partie aforementioned the
MRA was formally requested, by an email from Dr S8mBusuittil of the 28
September 2004, to intervene in the matter as égelatory authority for
energy, in particular to ensure the process ofdilsation of the services of fuel
provision at Malta's airport terminal were conduttén accordance with
Directive 96/67/EC on access to the groundhandimeyket at Community
airports.

PriceWaterhouseCoopers (“PWC”), as commissioneéigmalta to carry out
the relevant fiscal exercise and arrive at a dateation of a fair charge for the
use of the common facilities, in their report ok td” October 2004 made
reference to their draft report of the®3uly 2003. Their advocated charge for
mere delivery in the initial report was 4c/US gallavhich charge was revised
to 2¢25/US gallon in 2004 (equivalent to USD22.27/& Lm1 = USD3.0).

Following the visits of their auditor Denys Denaltring July 2004 Shell/ASL
submitted an operations inspection and audit repeldting to Enemalta’s
activities. The purpose of the report of Septena€4 was twofold:

‘1) To identify the current Enemalta Aviation Optoas (from importing
vessel/parcel, through the various stages of stréacilities, quality and
quantity controls, certification and delivery oktproduct at the fueller loading
gantry inside Malta International Airport) and

2) To identify the alternative optimised infrastiure and manning levels Shell
Aviation would require and expect in order to sypjet fuel from the jetty to the
fueller loading gantry inside Malta Internationalrport.’

The report advocated a reduced use of infrastrei¢te. no requirement for Has
Saptan and the second airside facility known ask Bulel 2), as well as a
reduction in manning levels achieved by a reducsel of facilities, a clear
understanding of the actual time required on awmbperations and a revised
organisation of tasks. Such reduction was also eated to ensure cost
efficiency.

The report concludestn terms of costs it should be Enemalta’s own sieci
and cost if it wishes to maintain its current fé@ks, operations, processes and



1.6.

1.7.

1.8.

1.9.

manning levels. Those costs associated with theseatons should not be on-
charged to commercial users of Malta’s infrastruetu

In an email dated¥November 2004 Dr Simon Busuttil clarified the SAeSL
position as follows:

‘In establishing rates for the use of centraliseftastructure, Enemalta and the
Maltese Government are bound by law to ensure ‘ttreg management of
these infrastructures is transparent, objective andn-discriminatory and, in
particular, that it does not hinder the access afppliers of ground handling
services.”It is evident that the rates that you quote for tlse of centralised
infrastructure fall foul of this provision becaudey are based on your current
operating costs and not on open market considenatiés such, they present an
entry barrier for newcomers. Furthermore your ratase contradicted by
normal rates that you quote for storage and pumps®gvices to other
companies. The only difference appears to be thettime round, the company
concerned (our clients will enter the market thadhhitherto been held
exclusively by Enemalta as a monopoly. But your apoly status or the
prospect of competition, you will appreciate is agustifiable reason to quote
higher rates for the use of centralised infrasturet Furthermore, by quoting
these rates Enemalta is effectively dictating ® nharket that any prospective
competitor can only enter if it burdens itself wéhsimilar cost structure. But
this too falls blatantly foul of the law.’

On the & January 2005 the MRA informed both ASL/Shell améBalta that it
had engaged the services of Deloitte & Touche (“D&T0 assist in its
intervention with regard to the pending disputevsen the parties.

By means of a letter dated %ebruary 2005, following a meeting with D&T
and the MRA, Enemalta summarised its position dsvie : ‘Without going
into the legalities as to whether Enemalta’s infrasture can be considered as
common infrastructure in terms of the law, Enemaltais willing to offer its
services to ASL/Shell. ... However, Enemalta is prdpared to do so at a fair,
transparent price that adequately remunerates Eriienfar the services it is
providing and the investment it has made’.

Adding that the infrastructure which ASL/Shell wasgjuesting the utilisation of
went beyond the installation at the airport butexted to those at Birzebbugia,
Wied Dalam and Has—Saptan.

Enemalta was prepared to offer these servicéseatharge advocated in the
PWC report of 2004.

ASL/Shell submitted a similar summary of its pasitistatingab initio that it
had acted in good faith and based its project asBans on its good
understanding of the industry and on the fuel gforeates being charged by
Enemalta to other users.

1.10.In its submission of February 2005, with regardrates ASL/Shell stated:

“Rates to be applied for access to the existingastfucture dedicated to Jet



fuel should be based on current market rates inbysether users of Enemalta’s
infrastructure for white products, including Jet efu Shell Aviation’s
assumptions, when compared with existing ratesgbeirarged to others are
detailed as : Storage rental for receipt and sta@ayg Gasoil/Kerosene cargoes
at 2.00 USD/MT per month of product plus 0.5 USDMgfTpumping in and 0.5
USD/MT for pumping out. Shell Aviations’ assumgi@onsider the pumping
out rate of 0.5 USD/MT to replace the pumping auvéssels, as the distance
from storage to vessel Jetty and to the airport r@latively equal and that this
would not penalize our request. Shell Aviation asknowledges that the use of
the airport depot BF1 facilities, including filtran and the use of the loading
gantry are additional activities, which need to ineluded separately in the
overall objective, relevant and transparent cossing

On the basis of the above Shell requested the MR#ervention to conclude
the matter without further delay.

1.11.By their letter of 4 April 2005 Enemalta clarified the position withgeed to

2.1.

the prices currently charged by Enemalta for simskrvices provided to other
companies as followsThe services being requested by Shell for the iptce
storage, transferring and loading of refuellerslaiga airport are very much
different from the contracts that Enemalta has apnbw entered with third
parties for the storage of fuel at Has-Saptan.”

“...international procedures ... require also that aists and quality control
practices are properly recorded and that the operahust have a proper audit
trail of the fuel such that every litre of fuel panito an aircraft can be traced
back to the refinery from where it originated.”

“Also in handling third party aviation fuel Enentalwould be shouldering a lot
of responsibility which needs to be compensated”.

THE COMPLAINT

On the basis of ASL/Shell submissions to the Authprin particular of
November 2004 and February 2005, the complainamings and requests the
MRA to establish the following:

2.1.1. To confirm that the airport depot is Centralisettdstructure as defined
by EU Groundhandling Directive and declare it so.

2.1.2. To ensure appropriate access to associated detlicpte fuel
infrastructure in Malta that may be used to stor@ supply product from
jetty to the airport.

2.1.3. To establish access and conditions to the dedigatddel infrastructure
in a fair, transparent, objective and non-discramomy way that does not
hinder access or competition and does not frustitseaims of the
Groundhandling Directive.



2.2.

3.1.

2.1.4.

2.1.5.

2.1.6.

To establish appropriate market and efficient imgugpractices that
exclude out dated practices and unnecessary austsllaw for the non-
discriminatory and relevant use of these assetssw/proximity, cost or
environmental impact does not allow for divisiondoiplication.

To establish fair, competitive and non-discrimimgtgricing or the

receipt, storage, transmission and delivery ofjet using the dedicated
jet fuel infrastructure operated by Enemalta Caapion on criteria,

which are relevant, objective, and transparent.

To give effect to the international obligationsexet by the Government
in relation to the resources regulated by the MR&aources Authority.

In particular with regard to Enemalta’s prices, AShell submitted that:

2.2.1.

2.2.2.

Enemalta’s prices for the services requested by /8Bl are either
non-transparent or non-objective or discriminatary a combination
thereof due to being based on Enemalta’s curremtatipg costs and not
on open market considerations; and

Enemalta’s prices for the services requested amiwuah entry barrier
for newcomers to the sector and as such are areaifukEnemalta’s
monopolistic position.

ASSESSMENT OF LEGAL POSITION

Matters relating to the Centralised Infrastructure (“ClI”) and access to ClI

3.1.1.

3.1.2.

3.1.3.

In terms of Articles 8 and 16 of Dir 96/67/EC, tAathority is of the

opinion that the determination and declaration bkther a facility is a
centralised infrastructure and/or what amounts k@@ matters within
the competence of the body managing the airpompulslic authority

responsible for the airport and acting on the regjué the managing
body of the airport. Accordingly, as the MRA is soich managing body
or authority, these matters are outside the competef the MRA.

This notwithstanding, it appears that the issue/loéther the facilities in
guestion constitute CI or not and, consequentlyetiwr the access to
these facilities should be granted, is not dispusette the parties seem

to have reached @rima facieagreement that the access shall be granted

and proceeded, in the course of their negotiatitmsliscuss prices for
ASL/Shell's access to the Enemalta’s facilities.

Moreover, the Authority is of the opinion that regjass of whether the
facilities in question are considered as Cl or tig, conditions to access
such facilities should be relevant, objective, micriminatory and
transparent; and it is a duty of the Authority tsere fair competition in
the resources sector.



3.1.4.

The Authority, therefore, proceeds with the deteation of the
complaint as to the conditions of access to Enexisdiacilities.

3.2. Matters relating to pricing

3.2.1.

3.2.2.

3.2.3.

3.2.4.

The dispute under consideration is focused on tive pliscrepancies for
the services to be provided by Enemalta to ASLAStsefollows:

3.2.1.1. Enemalta maintains that the price should be based cost
build-down from the total Enemalta costs minus ¢hokarges
not relating to aviation fuel including an amendmi@nview of
the non-use of Has-Saptan and BF2 as requesteShiSAell
following their ‘operations audit and, therefore,
USD22.27/MT

3.2.1.2. On the other hand, ASL/Shell maintains that theegshould
be based on the starting price of USD2/MT/monththasprice
quoted for other operators, with a cost build-up ddditional
services and, therefore, USD8.25/MT

In terms of the Malta Resources Authority Act (cd4@3) the functions
of the Authority include the regulation of the mistructure for any
activity regulated by the Act and where appropride establishing of
the mechanisms whereby the price to be chargedhmracquisition,
production, manufacture, sale, storage and digtabuthereof is
determined (Art. 4(1)(i) of the Act) at the samendi ensuring fair
competition in all such practices, operations aciivities (Art. 4(1)(d)
of the Act).

In the preamble to Council Directive 96/67/EC of @6tober 1996 on
access to the ground handling market at Communifyors (“Dir
96/67") reference is made to the fact that althguighlight of the
principle of subsidiarity, it is essential that ass to the market is
allowed, Member States are also allowed the pdsgilio take into
consideration the specific nature of the sécamd such free access must
be introduced gradually and must be adapted toaheirements of the
same sectot Moreover, whereas such access must be grantetstoes
fair and genuine competition, it must be possiblesuch access to give
rise to the collection of a fee.

Furthermore, in terms of Art. 16 of Dir 96/67, wleconditions are
placed upon access to airport installations, theditions must be:
relevant, objective, transparent and non-discriniamg. Similarly,
where such access to airport installations gives to a fee, such fee
shall be determined in accordance witslevant, objective, transparent
and non-discriminatory criteria.

! Recital 6 of Dir 96/67
2 Recital 10bid.
3 Recital 25bid.



3.3. Is Enemalta’s USD22.27/MTprice as offered to ASL/Shell discriminatory?

3.3.1.

3.3.2.

3.3.3.

3.3.4.

3.3.5.

It is settled law that:'discrimination can arise only through the
application of different rules to comparable sitioats or the application
of the same rules to different situatiofis’.

In relation to price discrimination it has been held thatprice
discrimination only exists where goods are soldparchased at prices
which are not related to differences in cost&his factor has as its
corollary that hon-cost-related price differences are always to be
deplored and outlawed, however price differences based on incurred
costs are acceptable.

On the application of the above to the case und@maation, firstly, in
the Authority’s view, the starting price of the USMT/month, being
cited by ASL/Shell as the current international kearate which should
be used in the local scenario, cannot be invokeithi;mcase due to the
objective differentiating circumstances of the lovarket, both in terms
of its size and market structures.

Accordingly, it would be discriminatory in this @ compel Enemalta
to offer its services locally to ASL/Shell at imetionally established
rates when the two markets, that is local and matgonal, cannot be
compared.

Secondly, as to the ASL/Shell’'s submission thatriaiéa supplies the
same service as requested by ASL/Shell to thirtdgsaat a fee based on
USD 2 /MT / month which is substantially less thha amount claimed
from ASL/Shell, on the basis of the information yided to the MRA,
the Authority is satisfied that the services aspsied to third parties are
not the same as requested by ASL/Shell, since:

3.3.5.1. the services supplied to third parties are:

(a) are limited to mere discharge, storage and loading
services and, moreover, do not incur any respditgibin
behalf of Enemalta beyond the strict parametershef
service provided; and

(b) are so provided on the basis of relatively sharite
agreements (eg. 15 to 90 days); and

3.3.5.2. on the other hand, the services as being requbgt&&L/Shell
are long-term and much broader and incorporateipgce
storage, transferring, loading, fuel testing at rgevaansfer
stage, filtering and recording services, as welkhes general
onerous responsibility associated with handlingdthparty
aviation fuel by Enemalta at the appropriate qaalie levels
required by the civil aviation industry.

4 Case C-279/98inanzamt Koln-Altstadt v Schumacli#995] ECR 1-225
5 Craig, Paul, De Burca, GrainrieC Law. Text, Cases, & Materials, 962

Sibid. p. 963



3.3.6. Consequently, on the basis of the above, as theiceepackage
requested from Enemalta by ASL/Shell is differentri that supplied by
the Corporation to third parties, there cannot bédike with like’
comparison and, hence, Enemalta is not precluded fcharging
different fees nor can any such charging be heldatoount to
discriminatory treatment.

3.4. Is the build-down costing method employed by Enemtd in violation of the
requirements of Dir 96/677?

3.4.1. The criteria for the imposition of a charge for egs to airport
installations are stipulated by Art. 16 of Dir 9B6/6where such
imposition is conditioned by the fact that the feast be determined in
accordance withrelevant, objective, transparent and non-discrinamg
criteria. And a contrariu sensunust not be arrived at arbitrarily or be
discriminatory.

3.4.2. The fact that the charge for services provided bgrialta is not being
applied in a discriminatory manner has already bestablished in the
preceding sub-section.

3.4.3. With regard to therelevant, objective and transparewtiteria, the
Authority has noted the following:

3.4.3.1. In accordance with Dir 90/377a charge can be referred to as
transparentwhen it is a direct result of the operating cabts
do not hide subsidies or state aids which couldecanti-
competitive behaviour.

3.4.3.2. In its V" Report on Competition Poli&/,the European
Commission observed that “in proceedings againsisab
consisting of charging of excessively high prigess difficult
to tell whether in any given case an abusive pnae been set
for there is no objective way of establishing elkawathat price
covers cost plus a reasonable profit margin”.

3.4.3.3. It was held in Case C-298/83 that the relationflgween the
price and the economic value of the goods or sesvatpplied
cannot be reduced to a simplistic cost-plus formula

3.4.4. In the case under examination, the Authority haanb@ade aware that
following an inspection and audit on Enemalta’s rafiens as
commissioned by ASL/Shell, a number of potentiafficiencies were
brought to the attention of Enemalta and we undadsthat the principal
elements thereof were addressed by Enemalta im fineparation of

" Council Directive 90/377/EC of 39June 1990 on Community procedure to improve thespamrency
of gas and electric prices charged to industrialuesss.

8 v" Report on Competition Policy (1975), point 3.

9 Case C-298/88ICCE v Commissiqrj1985] ECR 1105.



3.4.5.

revised cost calculations so as not to burden AB&lISvith the costs
thereof.

On the basis of the above, therefore, the Authdasityf the opinion that:

3.4.5.1. the principle of cost-based pricing is an objectiway of
establishing a charge, and there can be more thamethod
of arriving at a cost-based charge;

3.4.5.2. the cost-based method employed by Enemalta , wioekide
any subsidies or state aid;

3.4.5.3. Based on criteria 3.4.5.1 and 3.4.5.2. above, Ehantms
provided reasonable justification for the structuoé the
resulting charge.

3.5. Is Enemalta’s charge for the services requested bpSL/Shell an entry
barrier to new entrants?

3.5.1.

3.5.2.

3.5.3.

3.5.4.

3.5.5.

3.5.6.

The Authority notes that the Office of Fair Tradirgythe competent
authority to deal with issues arising under the @ettion Act (Cap.
379) and to enforce Article 82 of the EC Treatyalta.

This notwithstanding, the MRA'’s duties under Cap3 4hclude ensuring
fair competition in the energy market, which notisrwider than that of
‘abuse of dominant position’ under the Competithart.

The relevant considerations in determining antigetitive behaviour of

Enemalta in the case under consideration is whelhieecharge for the
services requested by ASL/Shell is excessive whithurn, requires

consideration of both whether the charge is cosethaand whether any
mark-up is abusive.

As was stated previously, it is understood thatnkad&a’'s charges are
cost-based. With regard to mark-up, this may jiakilf seek to
compensate for incurred cost, as well as for reaslerprofit.

It is the Authority’s opinion that provided thattlabove-listed principles
are adhered to in Enemalta’s pricing method, suethad is not anti-
competitive and the charge arrived at is not exeessccordingly, such
charge could not amount to an entry barrier to rewrants to the
market.

However, while it is MRA’s function in terms of lato regulate price
structures and mechanisms, it is not within thecfams of this
regulatory authority to stipulate actual pricestfue services in question.
Consequently, in the absence of a specific mandfatee parties, this
Authority is delivering its Decision within the cstnaints of its enabling
Act.
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3.5.7. The Authority, therefore, on the basis of the aband without prejudice

A Walker
Chairman

to all other legal means available to the parttects the parties to
negotiate in good faith to arrive at mutually agdele fair cost-based
charge for the services in question within 4 weékting which to give

this Authority or other mutually acceptable compeétentity a mandate
to establish such charge.
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