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MALTA RESOQURCES AUTHORITY

Decision 004/03/ED of 14™ October 2003
in virtue of Malta Resour ces Authority Act (Cap. 423)
on the complaint by Malta Freeport TerminalsLimited
with regard to duty-free price of fuel

|. Determination

Wher eas

A. On 4" March 2003 the Malta Resources Authority receigedomplaint from
Malta Freeport Terminals Limited (“MFT”) claimindat Enemalta Corporation
(“Enemalta”) charges duty on fuels supplied to M&Td thus deprives MFT of
the latter’s entitlement to duty-free fuels anduesting the Authority to intervene
and resolve this situation;

B. MRA has taken note of the request and has invdstighe matters raised in it;

Now, therefore, for the reasons stated in Section |1.B. of this Decison, the Malta
Resour ces Authority hereby determines asfollows:

I.1.

The charge by Enemalta to MFT, in its selling prioea part of customs
duty which Enemalta itself did not pay at all tostims, is abusive in being
a misrepresentation of the elements which are tmdédeded in the selling
price of duty-free fuel.

The Authority with immediate effect directs Enemaald exclude any duty
whatsoever from the selling price of duty-free faapplied to MFT and to
bring the price structure for such supplies in kvith the following formula:
Selling price = Purchase price + ‘Non-abusive’ mapk

The Authority holds that the charge as imposed bgrialta to MFT was
abusiveab initio and directs Enemalta to take the necessary rehzadian.

Il. Considerations

Il.A. Facts

The facts of the case are as follows:

ILA.1.

On 3% February 2003, Malta Freeport Terminals Ltd, is letter to
Enemalta, requested the latter to give explanafmmthe diesel price
charged to MFT. MFT asserted that supply of fueMBT is exempt, in
terms of Article 16 of the Malta Freeports Act, 898rom customs and
excise duty, and therefore the price should be 31pdr litre, while
Enemalta was charging 14c9042. The price was eakdilby MFT by



I.A.2.

I.LA.3.

I.A.4.

ILA.5.

deducting currently applicable VAT (15%) and cussoduty (10c20 per
litre) from the retail price (24c9) of the fuel guestion.

Enemalta, in its reply to MFT of'6February 2003, stated that while it does
not dispute MFT’s entitlement to duty-free fueletprice cannot be arrived
at by deducting the full amount of duty from thearkediesel price to the
inland industry, since Enemalta does not recover ftil duty from its
customers but carries part of the burden itselergata further reiterated
that from 10c2 duty on diesel it recovers only @ dhat, in Enemalta’s
view, only this 6¢ should be deducted to arrivéhatprice to be charged to
MFT.

MFT, in its letter to Enemalta of f2February 2003, insisted that (1) it
should be supplied with diesel at a rate that cesléhe full deduction of the
10c2 per litre duty; and (2) it should be compeedator the duty not

deducted, namely 4c1 per litre, for the period frohdanuary 2002.

On 4" March 2003 the Malta Resources Authority receisedormal
complaint from Malta Freeport Terminals Limited (FWI”) claiming that
Enemalta Corporation (“Enemalta”) charges duty weld supplied to MFT
and thus deprives MFT of the latter's entitlememtduty-free fuels and
requesting the Authority to intervene and resohis situation.

In reply to correspondence, in a letter of tfeJaly 2003 Mr Paul Mifsud,
Permanent Secretary of the Ministry for Resourced #nfrastructure
confirmed to the Chief Executive Officer, Malta Rasces Authority that
“Customs have never charged Enemalta any duty ppliss of diesel to the
Freeport.”

1. B. Assessment

11.B.1.

11.B.2.

11.B.3.

11.B.4.

In terms of Article 16(1) of the Malta FreeportstA€ap 334), all goods
imported into a Freeport are exempt from custonty.dthus, supply of
diesel to MFT, a company operating in the Freep®exempt from customs
duty. MFT is also exempt from the payment of VATdanthe VAT Act.

The investigation carried out by the Authority witie Customs Department
confirmed that Enemalta is not — and have not bedrarged customs duty
in respect of diesel to be supplied to Freeport.

Accordingly, Enemalta should supply diesel to MFdeffrom customs duty.

The ‘duty-free price’ means that the sale pricencarnnclude duty. The

proper way of calculating duty-free price is notdgducting part or full duty

from the retail price, but by not adding the duitlie purchase price of the
supplying entity in the first place. In other wordsduty-free price can only
include the purchase price of the supplying erditgl a mark-up which is

not abusive.



11.B.5.

11.B.6.

I1.B.7.

11.B.8.

Therefore, the price that Enemalta should chargdl No¥ duty-free fuel
should be calculated in accordance with the foli@aprice structure:

Selling price = Purchase price + ‘Non-abusive’ mapk

The fact that Enemalta does not recover full dudynf its inland customers
has absolutely no relation with the price to bergbd to MFT, the latter

being a licensed company under Cap 344 exempt frastoms duty. No

level of cross-subsidisation can even be contemeglat this case where the
supplied entity (MFT) is clearly exempt from cus®muty and Enemalta
simply does not incur this duty at all in relati@npurchases for MFT.

The Authority therefore finds that the charge byefalta to MFT, in its
selling price, of a part of customs duty which Eaémitself did not pay at
all to Customs, is abusive in being a misrepresientaf the elements which
are to be included in the selling price of dutyeffeel and with immediate
effect directs Enemalta to bring the price struetior duty-free fuel supplied
to MFT in line with the structure stipulated inBI5 above, thus excluding
completely any duty whatsoever from the sellinggri

Moreover and pursuant to the above the Authoritg$¢hat such a charge
as imposed by Enemalta to MFT was abusivénitio and directs Enemalta
to take the necessary remedial action.
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Chairman
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